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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


DOCKET NOS. 74-2047 and 74-2127 

UNITED STATES OF AMERICA, 

Plaintiff-Appellee 

v. 

RICHARD HUSS and JEFFREY SMILOW, 

Defendants-Appellants 
% 

BRIEF FOR APPELLANTS 


PRELIMINARY STATEMENT 

This is an appeal from judgments of conviction 

cs 

on charges of criminal contempt entered after a trial by 
jury before Griesa, J. Appellants were each sentenced 
to serve one year's imprisonment (App. 363). Related 
cases have been before this Court. Smilow v. United States 
465 F.2d 802, vacated and remanded, 409 U.S. 944, remanded 
by this Court, 472 F.2d 1193. Also United States v. Huss , 
482 F.2d 38. The opinion by Judge Griesa denying motions 
for discovery (App. 158) is not reported. 
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QUESTIONS PRESENTED 

1. Whether witnesses who have been found in 
civil contempt for refusing to testify during a trial may 
be precluded, in a subsequent action against them for 
criminal contempt, from asserting legal defenses based on 
unlawful governmental electronic surveillance for the sole 
reason that such defenses "were fully available ... in 
the civil contempt proceedings" and were not adequately pre¬ 
sented at that time. 

2. Whether the district judge erroneously concluded 
from the record of the earlier "civil contempt proceedings" 
that the issues growing out of the prosecution's unlawful 
electronic surveillance and other illegal activity had been 
waived by the appellants. 

3. Whether the district judge erred in not allow¬ 
ing the defendants to testify that their refusal to answer 
questions was based on religious grounds, in excluding all 
evidence relating to such conscientious convictions, and in 
instructing the jury that, notwithstanding defense counsel's 
argument, they could not consider the defendant s religious 
objections in any manner. 



STATEMENT 


Richard Huss and Jeffrey Smilow are young men ■* 

who were believed by the prosecution to have evidence rele¬ 
vant to the bomb explosion that occurred on January 26, 1972, 
at the offices of Sol Hurok in New York City, at which time 
they were respectively 17 and 18 years old (App. 203, 230). 

They have not been charged as conspirators or participants 
in the federal indictment which named four defendants as having 
committed that offense. The named defendants included one 
Sheldon Seigel, who was, as this Court noted in a related 
opinion, "the focus of so much investigative attention." 

United States v. Huss , 482 F.2d 38, 42 (2d Cir. 1973). 

Appellants Huss and Smilow were called as witnesses in the 
federal trial growing out of the Hurok bombing after Seigel — 
who the prosecution had once viewed as a cooperative informer — 
refused to testify. Both Huss and Smilow refused to testify, 
even after a grant of immunity, on various grounds — although 
the one they individually repeated most often was that it 
would violate their religious principles to provide testimony. 
The upshot of hurried litigation which took place at the time 
of that trial in June 1973 in the district court and in this 
Court was that the prosecution's efforts-to force the principal 
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culprit, Seigel, to testify were unavailing because of the 
extensive pattern of "lawlessness by law enforcers" which 
this Court found to have existed. 482 F.2d at 52. On the 
technical ground that their counsel had not theretofore 
formally raised the same complex issues of government miscon¬ 
duct as had been asserted on Seigel's behalf by his attorney — 
a distinguished Professor of Criminal Law at the Harvard 
Law School — this Court held in June 1973 that Huss and 
Smilow (whose civil contempt orders had been appealed together 
with Seigel's) could be ordered to testify. 

The district court had recessed the Hurok trial 
while the appeals of Seigel, Huss and Smilow from the civil 
contempt orders were being heard and decided. Huss and Smilow 
were in jail during the pendency of the appeals from the 
civil contempt orders (App. 289); Seigel was out on bond. 
Promptly upon decision by this Court of that appeal, the trial 

was resumed and Huss and Smilow were called. When Huss repeated 

1 / 

that he refused to testify on religious grounds, he was advised 
that he would be charged with criminal contempt and war placed 
in custody under $50,000 cash or surety bond (Transcript of 

1 / 

— < 

When Huss had first been summoned to the stand his 
counsel had asked that he not be compelled to testify because 
the prosecution had "learned of Mr. Huss through illegal wire¬ 
taps and illegal pressure." (App. 48). 




United States v. Cohen , et al., S.D.N.Y., 72 Crim. 778 [here- 

2 / 

inafter "1973 Tr."] # p. 264), Immediately thereafter, Smilow 
was called. His counsel, Robert Leighton, Esq., move4. that 
the calling of Smilow be restrained "on the basis that his 
identity is tainted because of the illegalities surrounding 
the subject, the witness Seigel which was decided by the Circuit 
Court of Appeals of this Circuit" (App. 33-34). When the 
district judge, Bauman, J., observed that this application 
had not been made when Smilow was called the first time -- 
"before the appeal" — counsel replied (App. 34): 

I thought that in asking for the wire¬ 
taps, or a transcript of these wiretaps was 
tantamount to my asking for a hearing and 
I thought the Court in the interests of justice 
would direct a hearing be held in order to 
see whether or not taint was involved. 

In subsequent colloquy the prosecutor conceded that 

Smilow's relations to the matter under investigation had been 

discovered from Seigel, who was himself a "tainted" source 

(App. 35). This confirmed the point which had been made by 

Huss' counsel before Huss had been called to testify the first 

time. On that occasion, Arthur Miller, Esq., representing Huss, 

stated (App. 48): 


The bond was ultimately raised, but it constituted 
"an enormous burden on their families" (App. 280). 


At this time your Honor, the authority 
of Tane against the United States, I would like 
to request the Court that they refrain from 
calling Mr. Huss as a witness, and that the 
Government learned of Mr. Huss through illegal 
wiretaps and illegal pressure put cn specifi¬ 
cally the Jewish Defense League offices and 
the previous witness in this case Mr. Sheldon 
Seige 1. 

Judge Bauman on that earlier occasion had asked 
the prosecutor, "How about his point that you learned of his 
existence through illegal wiretaps?" (App. 49). The prose¬ 
cutor had replied that Huss' existence had been learned from 
Seige1 (who -- prior to this Court's opinion — was then 
viewed as a "legal" source). The prosecutor continued that 
Huss' standing to object "would not come into being until he 
was held in contempt" (App. 49). On this basis, the district 
judge had denied counsel's objection. (App. 50). 

In other colloquy that foil owed this Court's affir¬ 
mance, Smilow's attorney also requested a full hearing on the 
wiretaps which had been placed on the Jewish Defense League 
offices between October 1970 and July 1971 to determine whether 
there was any taint (App. 36). When the prosecutor replied 
that this claim was "inconsistent" with the argument that Seige1 
was the source of Smilow's identity. Judge Bauman interrupted 
with the following observation (App. 37; emphasis added): 


Let me ask you this before we get into 
any further questioning of this man. Why isn't 
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the record of his last questioning in 
which I informed him that he could be 
prosecuted for criminal contempt if he 
persisted, why is that record not suf¬ 
ficient for you to proceed on criminal 
contempt and let him raise those ques¬ 
tions before any Judge who is involved 
in the trial of the criminal contempt. 

After another exchange, Smilow was asked whether 

he would answer the questions and he said he would not. His 

attorney again asked for a hearing "to decide whether or net 

the wiretap in question on the JDL office did in fact have 

information which led to the whereabouts of Mr. Smilow and 

whether or not it is tainted" (App. 38-39). Judge Bauman 

refused to hold a hearing on the ground that "the record is 

sufficient to proceed against him, as I warned him the last 

time, for criminal contempt. ..." He then went on to say 

(App. 39; emphasis added): 

Then if you want to take it up with 
the trial judge, whoever it may be, in 
his criminal contempt case, that may be 
the place to do it . 

When Smilow thereafter continued his refusal to 
testify on religious grounds, he was taken into custody on 
$50,000 cash or surety bond bail. 

On June 28, 1973, Judge Bcman signed orders to show 


cause which formally charged Huss and Smilow with criminal 
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contempt pursuant to Rule 42(b) of the Federal Rules of 
Criminal Procedure. The orders to show cause were based 
upon prosecutor's affidavits which relied on the refusals 
of Huss and Smilow to testify on both occasions -- June 8 
and June 27, 1973 (App. 7-9, 45-47). On November 2, 1973, 
appellants' trial counsel (Paul C. Chevigny, Esq.) filed with 
the district court a motion under Rule 16 of the Federal 
Rules of Criminal Procedure and Sections 2510-2520 and 3504 
of the Criminal Code for an order requiring the prosecution 
to disclose interceptions of all wire and oral communications 
involving the appellants and of other specified and unspeci¬ 
fied unlawful acts (App. 101-157). Specifically, the notion 
requested a hearing as to whether the appellants’ "identities 
as witnesses in United States v. Cohen and Davis were dis¬ 
covered as a result of illegal surveillance or that the evi¬ 
dence on which they were to be questioned in that case was 
tainted by illegal surveillance. . . (App. 107). In support 

of the motion, appellants' counsel filed a 47-page legal 
memorandum discussing the appellants' standing to object to 
wiretaps of the JDL offices and many other unlawful acts which 
has been disclosed during the prior proceedings. 

The district judge (Griesa, J. ) addressed none of 
these questions. He denied the requested discovery "in all 



respects" in an order dated May 6, 1974 (App. 158-171). 

Noting that the requested information would "be relevant on 
the question of whether the Government obtained knowledge 
of defendants' identity through illegal means, and whether 
the proposed questioning of defendants at the criminal trial 
was tainted" (App. 159), Judge Griesa said that these were 
matters "which the defendants either raised, or should have 
raised, in the civil contempt proceeding before Judge Bauman 
and in the appeal to the Court of Appeals. ..." (App. 1G6). 
Because, in his view, the appellants had "made their own 
strategic decisions" about the issues to be raised before 
Judge Bauman and had relied principally on "the religious 
objections," Judge Griesa ruled that Huss and Smilow could net, 
in the proceeding where their criminal guilt was being deter¬ 
mined, "litigate this issue afresh" (App. 166, 169). Accord¬ 
ingly, he denied the discovery motions. 

On July 17, 1974, the criminal contempt charges were 

3/ 

tried before Judge Griesa and a jury in a joint trial. Both 


3/ 

There is no indication in the record or on the docket 
sheet as to any formal order consolidating the cases for trial- 
Defendants' counsel did not, however, consent to the consolida- 
t ion. 
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defendants were found guilty and sentenced to one year's 
imprisonment. During the trial. Judge Griesa made it clear 
to defense counsel that he would not allow the jury *0 hear 
evidence regarding the defendants' religious convictions — 
which were the principal reason they refused to testify. 
Pursuant to this ruling, the judge permitted the prosecutor, 
over defense objection, to excise portions of the transcript 
which explained the religious rules (App. 173-175), prohibited 
the defendants from testifying about their religious convic¬ 
tions which precluded testimony (App. 224-225), and told 
the jury in no uncertain terms that defense counsel's argu¬ 
ment that the jury should consider the defendants' religious 
convictions in determining whether the contempt was willful 
was wrong, and that the religious objection was not proper 
for consideration (App. 266). 


\ 
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ARGUMENT 

Introduction 

This appeal tests whether two young men who were, 
under the prosecution’s allegations, no more than witnesses 
to the events leading up to a tragic bombing in 1972 are to 
be the only ones to suffer because, as a result of the prose¬ 
cution's lawlessness, the key figure could not be forced to 
testify and his co-defendants were acquitted. If these young 
men had been fairly and properly tried on a validly based 
allegation that they willfully refused an order to testify, 
the legal precedent might justify such a result. In fact, 
however, as we demonstrate below, the appellants in this Court 
are now being offered as scapegoats because the attorneys 
representing them while they were witnesses in the trial framed 
their legal objections in a form that did not coincide, in all 
particulars, with the form chosen successfully by the attorney 
representing the defendant who was believed by the prosecutor 
to be a helpful informer. Purely on the basis of this departure 
in form, the appellants have been prevented in their criminal 
case from asserting a meritorious defense that would have re- 


suited in the dismissal of the charge as a matter of law 
or in their acquittal by the jury. 

In our Argument we first discuss the plainly er¬ 
roneous legal position taken by Judge Griesa — i.e. , that 
a conscious waiver of a legal claim in a civil contempt pro¬ 
ceeding bars the alleged contemnor from making that claim 
as a defense to his criminal prosecution. That proposition 
is wrong as a matter of simple procedure -- that is, under 
principles of res judicata or collateral estoppel. It is 
even more wrong when applied to prevent defenses by those 
accused of crime in federal courts, who enjoy Sixth Amendment 
rights. And it is, if possible, most wrong when used to bar 
constitutionalclaLms that evidence has been unconstitutionally 
and illegally obtained and its fruit is being used in a 
federal criminal proceeding. 

We turn next to an examination of the record of the 
civil contempt proceeding. We demonstrate that Judge Griesa 
simply misread that record. In fact, the claims sought to be 
made be low were uttered -- albeit inartfullv — even before 
the appeal was taken. More cogently, however, those claims 
were made again after this Court's disposition of the appeal, 
and Judge Bauman suggested more than once that they should be 
presented in the context of a defense to a criminal contempt 






charge. Since the contempt allegation charged that the 
refusals on both June 8 and 27 were a single violation of 
the order. Judge Griesa could not ignore the justification 
for disobedience stated on June 27 — after this Court’s 
action. If the appellants' attorneys preserved their rights 
to a "taint hearing" on that occasion, it could not be said 
to have been waived "in a civil contempt proceedings before 
Judge Bauman and in the appeal to the Court of Appeals" nor 
could it now be contended that the defense to the criminal 
charge is an effort "to litigate this issue afresh." Accord¬ 
ingly, even if there were some room here for application of 
a doctrine of res judicata barring litigation of issues which 
were not raised for "strategic" reasons in the civil contempt 
proceeding, the doctrine simply has no relevance. 

In the following portion of our brief we deal with 
the religious objection asserted by the appellants to testi— 
fyiTvj curing the trial before Judge Bauman. We recognize, 
as this Court held on the initial appeal taken by Smilow from 
the order requiring him to testify before the grand jury, 
that there are times when the government's need to have "every 
man's evidence" outweighs any First Amendment protected asser¬ 
tion of religious liberty. But this Court noted in Smilow v. 


United States , 465 F.2d 802, 804-805 (2d Cir. 1972), that 
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the religious right is overriden when the penalty "is 
narrowly drawn to effectuate the goal of obtaining vital 
testimony." We call attention, in this regard, to the fact 
that, unlike the situation in Smilow , the penalty is being 
imposed on the appellants at this time, when the 
state can no longer say this is the only way the "facts can 
conveniently be obtained." 

As an Appendix to this brief we attach the entry 
in The J'~ wish Encyclopedia which describes the traditional 
Jewish view of moserim ("tablebearers"), viewed by Jewish 
tradition as the equivalent of serpents, deservent of the 
most severe punishment. Appellants’ reliance on this tradition 
was no mere cover to avoid personal discomfort; the many 
days they have already spent in jail as a result of their 
steadfast refusal to testify besneaks the sincerity of their 

4 / 

convictions. Given the sincerity of this belief, its sound 
basis in Jewish law and tradition, and the absence of any 
purpose to this prosecution other than punishment, we submit 
that the trial was rendered unfair by Judge Griesa's refusal 
to permit the jury to consider appellants' religious reasons 

1/ Prison is a particular hardship to them since kosher 

food has repeatedly been denied them — at least initially — 
on each visit to federal detention facilities, even in the face 
of court, orders directing that it be made available. 
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as a factor in deciding wilfullness. 

We submit that in any case where wilfullness must 
be proved by the prosecution — whether or not "specific intent" 
is he proper standard — a defendant is entitled to tell a 
jury of his peers what was in his mind when he committed 
the allegedly criminal act. To prevent a defendant from ex¬ 
plaining his conduct in this way -- whether or not his explana¬ 
tion states a complete defense — is a denial of his right to 


put on a defense. 
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I 

AN INDIVIDUAL CHARGED WITH CRIMINAL 
CONTEMPT IS NOT PRECLUDED FROM ASSERT¬ 
ING AT HIS TRIAL ALL AVAILABLE DEFENSES, 

INCLUDING THOSE HE DELIBERATELY WAIVED 
DURING AN EARLIER CIVIL CONTEMPT PROCEEDING 

We note, preliminarily, what this case does not 
involve. This Court is not presented with a situation in 
which criminal defendants fully litigated an issue with the 
government in an earlier civil or criminal proceeding, lost 
that issue after a full hearing, and now attempt in the 
second lawsuit to relitigate the same question previously 
fought out and decided. If that were the case, there would 
be a split of authority as to whether the same factual issue 
might again be litigated in the criminal action. In Pena- 
Cabanillas v. United States , 394 F.2d 785 (9th Cir. 1968), 
the Court of Appeals for the Ninth Circuit held that a judg¬ 
ment in a prior criminal case, in which it was actually deter¬ 
mined that the defendant was an alien, precluded litigation of 
the same factual issue by the defendant in a second criminal 
proceeding. Relying on an earlier district court decision in 
California involving very similar facts ( United States v. Rangel- 
Percvz, 179 F.Supp. 619 (S.D. Cal. 1959)), the Ninth Circuit 
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held that "wise public policy and common sense judicial 
administration combine to advocate the application of the 
doctrine against a defendant in criminal cases as to those 
issues which have in fact been litigated and adjudicated 
in a prior criminal case between the same prosecutor and 
the same defendant ." 394 F.2d at 787 (emphasis added). 

On the other hand, a leading Third Circuit decision, United 
States v. DeAngelo , 138 F.2d 466 (3d Cir. 1943) has often 
been cited for the contrary ruling. In DeAngelo , the Third 
Circuit held that a prosecutor was barred by collateral 
estoppel from a second litigation of the same facts (now 
made a constitutional rule by Ashe v. Swenson , 397 U.S. 436 
(1970)), although it said that a defendant would not be 
similarly bound: "Nor can there be any requirement of 

mutuality with respect to a criminal judgment's conclusiveness. 
An accused is constitutionally entitled to a trial de novo of 
the facts alleged and offered in support of each offense charged 
against him and to a jury's independent finding with respec t 
thereto ." 138 F.2d at 468 (emphasis added). See also, e.g ., 

United States v. Kramer, 289 F.2d 909, 918 (2d Cir. 1961); 


United 

States v. 

Bruno, 333 F.Supp. 

570, 

575-576 

(E.D. Pa. 1971); 

United 

States v. 

Carlisi, 32 F.Supp. 

479, 

481-483 

(E.D.N.Y. 1940). 


i 
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Judge Griesa held that the wiretap issues sought to be 
litigated in this case were barred because they had rot 
been litigated. 

Nor is this a case where witnesses have concealed 
from a court which orders them to testify a particular reason 
or reasons why they may justifiably refuse to give testimony. 
If, for example, a witness subpoenaed to testify in a trial 
wore able to invoke the Fifth Amendment privilege against 
self-incrimination in response to questions asked, but he 
deliberately concealed the availability of that privilege 
until his criminal contempt trial, it would be fair for the 
criminal court to treat his earlier silence as an abandonment 
of that defense. That was the ground taken by the Supreme 
Court in United States v. Brvan , 339 U.S. 323, 331 (1950), 
where it was held that "persons summoned as witnesses by com¬ 
petent authority have certain minimum duties and obligations 
which are necessary concessions to the public interest in the 
orderly operation of legislative and judicial machinery." 
These "duties and obligations" included, in the Court's view, 
the statement of "reasons for noncompliance upon the return 


of the writ. 


339 U.S. at 332. 


In this case, as our Statement 
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demons trates, counsel for both appellants attempted to 
point out both before and after the case came to this Court 
that their clients’ testimony was being sought as the fruit 
of unlawful government conduct. On both occasions, their 
efforts were rebuffed. Their claim was, therefore, no 
secret from the trial judge, and they did not try to play 
a game of hare and hounds, in which the witness must testi¬ 
fy only if cornered at the end of the chase." 330 LJ.S. at 331. 

What this case does involve is, at most, an im¬ 
perfect or imprecise assertion of rights by appellants' 
lawyers, and a conclusion that the claim could have been 
properly presented and was not. Judge Griesa then applied 
the principle that res judicata bars not only matters actually 
litigated but "also as respects any other available matter 
which might have been presented. ..." c-rubb v. Public 
Utilities comm'n, 281 U.S. 470, 479 (1930), quoted in Chicot 
j~P_yV n t y Drainage District v. Baxter State Rank . 308 U.S. 371, 

378 (1940). We know of no criminal case -- federal or state -- 

m which the doctrine of res judicata as to matters which "might 

5/ 

have been decided" has been applied to foreclose a defendant. 

V In United States v. Bowles . 331 F.2d 742 (3d Cir. 

1964), a Court of Appeals refused to apply the doctrine of 
res ludicata in deportation cases to issues that had not 
actually been litigated. 
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Indeed, we submit that even the prosecution, which labors 
under the constraints of the Double Jeopardy Clause of the 
Fifth Amend" .it, is not foreclosed by a "might have been 
decided" rule -- as witness the continued viability of 
Bryan v. United States , 338 U.S. 552 (1950), under which the 
prosecution is entitled to retry a criminal case even though 
its evidence at a first trial is found insufficient to sus¬ 
tain a conviction. 

As long ago as Cromwe11 v. County of Sac, 95 U.S. 

351 (1876) -- a landmark case on the subject of res judicata - 

the Supreme Court distinguished between situations where 

factual issues are actually litigated and those where the 

"might have been" litigated rule is applied. In concluding 

that the latter is a principle only occasionally to be invoked 

the Court listed considerations highly applicable to these 

facts (94 U.S. at 356): 

Various considerations, other than the actual 
merits, may govern a party in bringing forward 
grounds of recovery or defense in one action, 
which may not exist in another action upon a 
different demand, such as the smallness of the 
amount or the value of the property in contro¬ 
versy, the difficulty of obtaining the neces¬ 
sary evidence, the expense of the litigation, 
and his own situation at the time. A party 
acting upon considerations like these ought not 
to be precluded from contesting in a subsequent 
action other demands arising out of the same 
transaction. 
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The appellants in this case have now been fore¬ 
closed from litigating in a criminal proceeding — where 
their liberty was at stake for an indefinite period -- an 
issue which it is said they could have raised in an earlier 

c 11 proceeding — a proceeding with a different objective 

6 / 

where the sanction was different in both kind and degree. 

In the earlier proceeding, they were witnesses, not defend¬ 
ants. They may well have viewed the personal risk to them¬ 
selves as substantially less than the risk they face in a 
criminal prosecution directed at them. The "value" of what 
was at stake, the "difficulty of obtaining the necessary 
evidence," together with the anticipated "expense of liti¬ 
gation" and the "personal situation" of both Richard Huss 
and Jeffrey Smilow were all different in June 1973 than they 
were in November 1973. It is simpiv unfair to bind them as 
criminal defendants to courses their lawyers may have taken 
on their behalf when they were mere witnesses during a crimi¬ 
nal trial. 

This Court's realistic approach to the doctrines 
of res judicata and collateral estoppel on which Judge Griesa 
relied is demonstrated by its recent decision in Lombard v. 

6/ Collateral estoppel does not apply from a civil to 

a criminal proceeding. United States v. Konovsky , 202 F.2d 
721 (7th Cir. 1953). 
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Board of Education , _ F.2d _ (No. 73-2057, July 22, 

1974). This Court held in Lombard that the principle that 
claims are barred if they could have been raised between the 
parties in an earlier related proceeding is not to be applied 
automatically but must rest on "policy considerations" relat¬ 
ing to judicial economy. See Slip Opinion, p. 4916. In that 
case, the Court refused to bar a constitutional claim not 
asserted in two earlier state court actions between the parties 
on various grounds, noting that the appellant may have "in¬ 
advertently or through his lawyer's mistake failed to raise 
thfl constitutional claim. ..." Slip Opinion at 4917. The 
Court also refused to find that the omission was a "waiver" 
or that the claim was barred by "collateral estoppel (issue 
preclusion)." Neither in Lombard nor in this case was the 
factual issue on which preclusion was sought " necessary to the 
decision." Slip Opinion at 4919 (emphasis in the original). 

This case is one in which the arguments against 
"issue preclusion" are far stronger than in Lombard for several 
reasons. First , the nature of the right asserted by the appel¬ 
lants at their criminal trial is different from the right 
claimed in the civil contempt proceeding. During the Hurok 
trial, the appellants were asserting a statutory right not to 
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be asked questions flowing from government illegality. 

The mechanism for vindicating that right, as well as the 
right itself, were based upon federal statute -- 18 U.S.C. 

§§ 2 j 10-2520 and §3504. Compare Gelbard v. United States . 

408 U.S. 41 (1972), with United States v. Calandra, 94 S. 

Ct. 613 (1974). in their criminal trial, the appellants 
were asserting, as well, the Fourth Amendment right not to 
be convicted and sent to jail on unlawfully obtained evidence 
or fruit of such evidence. To preclude the claim at the 
criminal trial because it had not been raised when the 
appellants were witnesses is to foreclose a constitutional 
claim for failure to assert a statutory one. 

Second , the application of res judicata or collatera 
estoppel because of action or inaction in the civil contempt 
case infringes upon the appellants’ constitutional rights as 
criminal accused in a federal court. Is an accused whose de¬ 
fense is barred in this way really afforded the rights of con¬ 
frontation, compulsory process and jury trial which the Sixth 
Amendment guarantees? If a factual element of the offense 
did not have to be proved because it was accepted on res 
judicata grounds, it would be clear that these rights had been 
violated. See The Use of Collateral Estoppel Against the 
Accused , 29 Colum. L. Rev. 515, 521 (1969). The same is true. 







wc believe, when a line of defense — legal or factual — 
is barred on this ground. 

Third . the use of res judicata or collateral es¬ 
toppel to prevent a criminal defendant from challenging the 
prosecution's evidence is particularly unsound when the chal¬ 
lenged evidence may have been obtained unconstitutionally and 
the result of the legal ruling is to permit illegally obtained 
evidence to be used. The Exclusionary Rule is designed not 
merely to enable criminal defendants to keep evidence out of 
the courtroom but to preserve the integrity of the judicial 
process. To be sure, a defendant may deliberately waive the 
protection of the Rule and thereby permit evidence to be 
introduced. But if the "waiver" is less than totally volun¬ 
tary -- as was surely true hero -- the use of the evidence 
taints the proceeding and diminishes the dignity of the forum. 
Given the massive illegality found by this Court in United 
St ates v. Iluss , supra , and the prosecution's concession that 
these appellants were found by exploiting Sheldon Seigel -- 
the direct fruit of that illegality -- it would demean the 
federal court to permit a conviction to rest on such evidence. 

A final word must be said regarding the practical 
consequences of the course followed by Judge Griesa. In 
•many cases -- indeed, in one of Jeffrey Smilow's earlier appear- 
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ances in this Court -- the prosecution has belatedly "dis¬ 
covered" unlawful surveillances which it had previously 
denied. See, in addition to Smilow v. United States , 4S5 
F.2d 802 (2d Cir. 1972), vacated and remanded , 409 U.S. 944 
(1972); In re Tierney , 465 F.2d 806, 813 (5th Cir. 1972); 

U nited States v. Friedland , 316 F.Supp. 459 (S.D.N.Y. 1970); 
United States v. Smith , 321 F.Supp. 424 (C.D. Cal. 1971). 

In view of this less-than-proud history of inaccuracies, it 
is fitting, we believe, that the matter of electronic sur¬ 
veillance be a continuing obligation on federal authorities, 
reviewable every time they seek to prosecute an individual 
who is known to have been overheard on illegal wiretaps or 
whose associations are such that his overhearing was highly 
probable. If the approach taken by Judge Griesa were approved, 
a single denial — often in an inadequate form (see United 
States v. Toscanino , 500 F.2d 267, 281 (2d Cir. 1974) -- would 
forever cut off further inquiry. 

We recognize that there may be extraordinary situa¬ 
tions in w'hich there could not conceivably be any relevance 
to the records of electronic surveillances. In re Dellinger , 
357 F.Supp. 949 (N.D. Ill. 1973), is an illustration of su"h 
extreme circumstances. The only basis for the charge of 
criminal contempt, in that case (which grew out of the "Chicago 










Seven" trial) was misconduct in the courtroom, and no inter 


cepted telephone conversations could have been relevant to 
the prosecution's proof o_r to any line of defense . In the 
present case, the appellants' presence on the stand as wit¬ 
nesses -- at the very heart of the accusation -- may have 
resulted from the exploitation of illegal wiretaps in that 
the appellants were identified by Sheldon Seigel. Moreover, 
the existence of the wiretaps related to the appellants' 
dei 1 n^e i .< . , that they had "just cause" to refuse to 
answer questions. Thus Del linger is a totally different case 


from this one. 
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II 

AN EXAMINATION OF THE CIVIL CONTEMPT 
RECORD DISCLOSES THAT THE ISSUES AL¬ 
LEGEDLY "WAIVED" WERE, IN FACT, ASSERTED 
AND RESERVED BY THE JUDGE FOR A CRIMI¬ 
NAL CONTEMPT PROCEEDING 

In our Statement we have detailed and, on occasion, 
quoted the colloquy which preceded the appearance on the wit¬ 
ness stand of both Huss and Smilow on June 8 and June 27. 

The full record of the proceedings before Judge Bauman dis¬ 
closes that, contrary to Judge Griesa's finding, counsel for 
both appellants requested that illegal wiretaps be divulged 
and that hearings be conducted on the source of the information 
which had led the prosecutor to the two witnesses. In fact, 
counsel for Huss initially moved on the basis of United States 
v. Tane , 329 F.2d 848 (2d Cir. 1964), for an order barring 
the calling of his client because his identity was the fruit 
of unlawful wiretapping by the government. The prosecutor 
replied at that time that Huss would not have standing to ob¬ 
ject to illegal conduct vis-a-vis Seigel "until he was held 
in contempt." And yet -- by a "Catch-22" formula that defies 
explanation -- the prosecution has now successfully contended, 
when Huss sought to raise the issue in his contempt trial, 


that the claim then cime too late. 
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Aftcr Huss refused to testify his counsel again 
stated that he intended to appeal the civil contempt order 
on several grounds. The first ground asserted was the re¬ 
ligious issue and the second pertained to "the taint by 
the United States." In answer to the judge's question, he 
explained that the second claim was "[t]hat they discovered 
the identity of this witness through wiretaps and pressure 
placed on the witness Seigel without which they would not 
have learned the identity of Mr. Huss." (App. 69). The 
judge then icpliod that ne had already "ruled to the contrary. 
The prosecutor insisted that Huss did not have "standing" 
to assert the claim and that it was, in any event, rendered 
frivolous by Judge Bauman’s disposition of Seigel's conten¬ 
tion (App. 69-71.). 

After the acti^ * ke - by this Court, attorneys 
for the appellants clarified their previous statements and 
indicated that they had intended, by their earlier motions, 
to request a hearing to determine "whether or not taint was 
involved" (App. 34). Some discussion followed regarding the 
possibility that Seigel had directed tne prosecutor to Smilow, 
and Smilow's counsel then asked, as well, for a hearing on 
other wiretaps "to see whether or not there is any taint you'd 
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have to decide" (App. 37). The request was made a second 
time (App. 38-39). Judge Bauman declined to hold the hearing. 

It is difficult to understand how Judge Griesa 
could have concluded on this record that there was a "strate¬ 
gic decision" not to request a hearing on illegal wiretaps 
and that there was a deliberate waiver of the argument "that 
the Government learned of defendants' identity from illegal 
surveillance, and that any evidence they might have given at 
the criminal trial would therefore have been tainted." If 
anything, counsel pressed time and again for a hearing 
"taint," and it was repeatedly denied. 

c 

The fact that the request was made more specifically 
her this Court's action than it had been before does not 
bolster Judge Griesa's conclusion. The orders to show cause 
on which the appellants were tried alleged that Huss and Smilow 
had engaged in a single criminal contempt by their refusals 
on June 8 and 27. Accordingly, the judge and jury were obliged 
to consider their conduct on both dates and determine whether 
there was "just cause" for the over-all refusal. Their attor¬ 
neys' requests for a hearing on June 27 did not, therefore, 
come too late. According to the allegation against them, it 
came in the middle of their allegedly unlawful course of conduct. 


Judge Griesa did not specify on what action or in- 
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action he relied on in concluding that the appellants' 
claim had been waived during the earlier proceeding. If 
he was relying on their counsel's failure to use the word 
"hearing,’’ we submit that the word was repeatedly used 
when the witnesses were recalled after the appellate dis¬ 
position. And, in any event, the request made that the judge 
restrain the calling of the witnesses and that he order producti 
of the wiretaps were initial moves towards that end. When 
Judge Bauman summarily denied those requests, there was 
little purpose in seeking a hearing. 

A second possibility is that Judge Griesa relied 
on the absence of any formal written suppression motion in 
the proceedings before Judge Bauman. It is true that Seigel's 
counsel (who was, after all, representing a man who was not 
merely a witness but also a named defendant) submitted an 
extensive written memorandum in support of his request that 
Seigcl not testify. But Judge Bauman never suggested to Huss 
an d Sr, 1 low's counsel that their oral applications were inade ¬ 
quate because they were oral . He ruled on the merits of their 
requests, and it would be sheer formalism now to uphold his 
sweeping decision on the merits on the ground that the request 
was insufficient in form. 


Ad additional well-established principle supports 
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our argument that Judge Griesa erred in reading the record 
of the earlier proceeding as a waiver of Huss and Smilow's 
claim regarding unlawful electronic surveillance and other 
government illegality- The appellants' right to exclude evi¬ 
dence on this basis is, as we have previously noted, of 
constitutional dimension. Waiver of a constitutional right 
must be deliberate, knowing and intelligent. Johnson v. 
Zcrbst , 304 U.S. 458, 464 (1938). That rule applies not 
only to rights spelled out in the Constitution but also to 
the procedural right to exclude unlawfully obtained evidence 
in a federal prosecution. Kaufman v. United States , 394 U.S. 
217 (1969). By those standards, this "waiver" was plainly 
inadequate. 

We note finally, in concluding this section of our 
argument, that there can be no real question as to the sub¬ 
stantiality of the appellants' claim on the merits. Judge 
Griesa recognized, at the outset of his opinion, that the 
discovery request pertained to the claim that Huss and Smilow 
had been discovered by illegal surveillance "and that any 
evidence they might have given at the criminal trial would 
therefore have been tainted." if they had established this 
fact on production of wiretap records and a full disclosure 
of the means used by the prosecution in reaching them, they 
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would have had as much "just cause" to refuse to testify 
as Sheldon Soigel was found to have in this Court's opinion. 
(Indeed, we believe that the application of United States v. 
Tane , supra , to the prosecution’s concession, after appeal, 
that Seigel led them to Iiuss and Smilow should, ipso facto , 
require dismissal of the charge.) In order to learn the 
facts necessary to make the argument, the appellants are 
entitled to the requested disclosure. This Court determined 
that Seigel had been told by the polic officer with whom he 
dealt that he had been discovered "on wiretaps". 482 F.2d 
at 49. The original tapes or recordings have been destroyed, 
but the surviving logs contain no entries to corroborate this 
assertion. This fact, combined with the police officer's use 
of the plural and the fact that electronic curvei1lances were 
conducted on Seigel (without his knowledge), together with the 
strange timing of all these overhearings all give lise to the 
inference that there are relevant wiretaps -- in addition to 
those on the JDL office and on Seigel -- which have not yet 
been disclosed. Before risking a jail sentence of a year, 
these appellants were surely entitled to know the extent of 
other illegal acts which may have pointed the prosecution to 


t hem. 
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Affidavits submitted by Huss and Smilow in support 
of the discovery motion established that they used the JDL 
offices on a regular basis (App. 120-122, 145-148). Accord¬ 
ingly, they had standing, as regular occupants of the premises, 
to secure disclosure of and object to all overhearings in¬ 
volving those offices. See United States v. Paroutian , 299 
F. 2d 486 (2d Cir. 1962); United States v. Harris , 388 F.2d 
373 (7th Cir. 1967); United States v. Blok , 188 F.2d 1019 
(Die. Cir. 1951). 

Moreover, the appellants would have standing to 
secure disclosure to them and suppression as evidence if it 
can be shown that an unlawful surveillance was directed at 
them as targets — even if they were not overheard. E.g. , 

Baker v. United States , 401 i . 2d 958, 981-984 (D.C. Cir. 

1968); United States v. Migue1 , 340 F.2d 812, 814 n.2 (2d 
Cir. 1965), cert, denied, 382 U.S. 859 (1960); Foster v. United 
States , 281 F.2d 310 (8th Cir. 1960). The wiretap provisions 
of the Safe Streets Act define "person aggrieved" to include 
the person "against whom the interception was directed," 
thereby borrowing the language of Jones v. United States , 362 
U.S. 257, 261 (1960). Starting mere than one month before 
the date of the Hurok bombing and until more than one month 
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aftcr that bombing, the government maintained an illegal 
wiretap on Seigel's home telephone. Since Seigel was, by 
then, a government informer, the wiretap was plainly not 
directed "against" him; it was designed to catch others 
like IIuss and Smilow — who might have spoken on that tc lc — 
phone or been mentioned in conversations engaged in by 
Seigel and others. They, therefore, were the targets of 
the wiretap and are entitled to full disclosure of such 
records as the prosecution still has. 

It is not irrelevant, in this regard, that Section 
2515 of Title 18 absolutely forbids the use of wiretap evidence 
or leads obtained therefrom in a federal criminal trial. 

This flat prohibition is not limited by any language that 
ties suppression to a motion by a "person aggrieved. *c.e 
policy of the wiretap provisions of the Safe Streets Act may, 
therefore, be more restrictive of government use of wiretap 
evidence that would the Fourth Amendment, standing alone. 

In any event, refinements of standing and details 
as to which conversations are properly producible for examina¬ 
tion by the appellants should have been considered, in the 
first instance, by Judge Griesa. He never reached these ques¬ 
tions, simply denying the production motion "in all respects." 
That action was plainly erroneous. 
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III. 

THE TRIAL JUDGE VIOLATED THE 
DEFENDANTS' CONSTITUTIONAL 
AND STATUTORY RIGHTS BY EX¬ 
CLUDING EVIDENCE REGARDING 
THE RELIGIOUS CONVICTIONS 
WHICH MOTIVATED THEM TO ACT 

The trial transcript begins with an error which 
ran through the entire short proceeding in which the defend¬ 
ants' guilt was determined. During Huss' initial questioning 
in the Hurok trial (on June 8), his attorney sought to explain 
to Judge Bauman the rationale for h hs-—dien t' s belief that 
testimony would be a violation of religious principle. At 
the conclusion of this recitation, Huss specifically acknow¬ 
ledged that what his attorney had explained constituted his 
reason for refusing to testify (App. 173). The prosecutor 
sought to excise this explanation from the portion of the 
transcript read to the jury and, over defense counsel's object 
he was permitted to do so. Judge Griesa reasoned that the 
religious objections "are irrelevant to our case" (App. 174), 
and that this explanation would not be permitted before the 
jury "in any form" (App. 175). 

We argue below that it was error to keep from the 
jury the defendants' consistently expressed prime motivation 
for refusing to testify -- whether or not this explanation. 
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if believed, would give them a total defense or, indeed, any 
defense at all. The least dignity that can be accorded a 
defendant whose liberty is in jeopardy should be the opportunity 
to explain to those who decide on guilt or innocence what 
was in his mind when he committed the allegedly unlawful act. 
This error began with the excision of counsel's explanation 
of the religious rule and was aggravated by later rulings -- 
particularly the refusal to allow the defendants to testify 
personally as to their state of mind. 

Before leaving the matter of the abridged transcript, 
however, we think it worthy of not ic .ow one-sided the trans¬ 
cript became once the explanation was cut. In the form read tc 
the jury, Huss' unadorned statement regarding Jewish law 
made little sense, (App. 195), and was immediately rejected on 
the authority of two federal judges (App. 196). Very shortly 
thereafter, the jury heard that the jud ;e presiding while 
Huss was testifying said, "The witness has consistently re¬ 
fused to answer and is heading in the direction of a contempt 
and I shall deal with that at the appropriate time" (App. 201). 
And then came Judge Bauman's finding, stated twice (without 
clarification as to whether it was civil or criminal) that he 
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found the witness "in contempt of [this] court" (App. 202). 

The reading of the Smilow transcript was, in this 
context, equally devastating. This time the rejection of the 
religious claim was said to be by two district judges and 
by the Second Circuit "in the first Smilow case by Judge 

V 

Feinberg" (App. 206). Thereafter, Judge Bauman held that 
Smilow was in civil contempt (App. 211-212). 

The reading of the second transcripts was even more 
devastating in its selective manner. The jury heard that 
Judge Bauman had initiated the criminal contempt charge by 
asking the prosecutor to file charges and heard the judicial 
statement: "I, for one, regard your refusal to answer as 

criminal contempt" (App. 214). Thereafter the underlying 
crime was described by Judge Bauman as "a dastardly, vicious, 
unforgivable, unforgettable crime ... a case that in my 
mind involves murder" (App. 216). Judge Bauman continued, 
in the portion read to the jury "People who deliberately 
[frustrate the administration of justice! will learn the 
power of the law even if there are those who have 
1itterally gotten away with murder (App. 216). These statements 
were read after the prosecutor had gratuitously inserted in his 

V The jury could not help but wonder what "the first Smilow 
case" was, and probably assumed that Mr. Smilow had already 
been convicted of something. Nor, one supposes, would the 
jorors have ignored the fact that the judges named by the 
prosecutor -- Judges Weinfeld and Feinberg -- bore names 
which might imply that they — along with Judge Bauman -- 
might have been familiar with Jewish law. 
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opening statement the assertion that as a result of the Hurok 
bombing "a secretary by the name of Iris Cohen was killed . . 

(App. 183), and the series of unanswered questions suggested 
that the defendants had been participants in the offense. 
Thereafter, the reading of the transcript again brought home 
to the jury Judge Bauman’s conclusion: ”[Y]our failure 

to answer the questions put to you constitutes in my judgment 
criminal contempt" (App. 220). And that judicial finding was 
capped with an extraordinary judicial directive regarding 
the seriousness of the offense (App. 22 ( '-221) : 


Because it is inconceivable to me that 
anybody would be thinking of proceeding in a 
manner that would limit punishment if this man is 
guilty to six months, and therefore I want 
every letter observed. I want him proceeded 
against in writing, I want the case to proceed 
to a jury trial, and I want the judge, whoever he 
is, to have in mind my views as I have expressed 
it and previously this morning of the seriousness 
with which I view the frustration of a murder 
prosecution. People may d that but the law 
will make them pay. 


8/ Huss was asked, for example, "Mr. Huss, on the morning of 
January 20, 1972, did you leave an incendiary device contained 
in a black attache case in the offices of Sol Hurok Concerts 
Incorporated?" and he declined to answer (App. 219). The 
prosecutor ooviously could not have believed that the answer 
to the question would be affirmative or he would have charged 
Huss as a co-defendant. 
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This announcement — •which had no intrinsic relation 
to the questions asked and the refusals to answer — could 
only have been understood by the trial jury as an urgent 
demand by Federal District Judge Bauman — an individual 
whose standing equalled that of Judge Griesa, whose view 
on the law they were bound to respect — for the conviction 
of Mr. Huss. If portions of the transcript were to be 
selected out, this passage, which was highly inflammatory in 
nature, was a prime subject for such excision. Instead, 

)elevant sections were omitted and Judge Bauman's projudical 
remarks were kept. 

There is, to be sure, no indication in the record 
of defense counsel's objection to the particular intrusion 
of Judge Bauman's statements. But in view of Judge Griesa's 
early indication that anything Judge Bauman said to either 
of the defendants was admissible (App. 174), it would have 
been useless to object. In addition, defense counsel's 
objection would simply have called attention to these 
inflammatory passages. Finally, even if there were no 
other error in relation to the account given the jury, we 
believe the inclusion of these inflammatory fragments 
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would have constituted "plain error" under Rule 52(b) of the 
Federal Rules of Criminal Procedure warranting reversal even 
in the absence of objection. This jury was told, by the 
reading of those portions of the transcript, that in the 
opinion of another federal judge the defendants had committed 
criminal contempt. And it was also informed -- in a manner 

r 

that could only have had an inflammatory effect — that murder 
was involved. 

The defendants had an explanation for what they did, 
and this explanation related to the wilfull state of mind 
which the prosecution had to prove. But Judge Griesa refused 
to allow any defense testimony regarding the defendants' motives. 
At the opening of the defense case, the defendants' attorney 
said to the judge (App. 224); emphasis added: 

I am going to put on Mr. Huss. I am going 
to ask him to testify as to what happened in 
the summer of 1972 with relation to certain 
members of the Jewish Defense League coming 
to see him outside of the State of New York and 
then I am going to ask him to testify with 
rel ation to his religious conviction and I 
recognize or make an offer of prof with relation 
to that and I recognize that your Honor will 
exclude it. 

Judge Griesa replied (App. 224-225):. 

Well, I am. clear that I would refuse to let 
him testify on the religious objections, that 
the question of religion is plainly irrelevant. 
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Thereafter, Huss was questioned out of the jury's 
presence on the matter of his intimidation by other JDL 
members. When he admitted truthfully that threats made to him 
by others did not "influence" his decision not to testify 
(App. 238), the judge ruled that the testimony was inadmissible. 
Having been frustrated on both aspects of possible defense 
testimony, defense counsel rested without offering any evidence 
(App. 240). 

The trial judge's refusal to allow the defendants 
to testify with regard to their state of mind violated their 
right to present a defense. The well established rule is that 
"[w]here a defendant's intent is in issue he should be permitted 
to testify as to his motive and actual intent or state of 
mind." United States v. Hayes, 477 F.2d 868, 873 (10th Cir. 
1973), and authorities there cited. See, in this Circuit, 

United States v. Kyle , 257 F.2d 559, 563 (2nd. Cir.), cert . 
denied , 358 U.S. 927 (1958). See also Krogmam v. United States , 
225 F.2d 220, 229 (6th Cir. 1955). 

The fact that the defendant's testimony regarding 
his own intent would not, even if believed, establish a 







-41- 


logal defense does not mean that he may be prevented from 
giving it and arguing to the jury that it relates to his 
intent. In Collazo v. United States , 196 F.2d 573 (D.C. Cir.) 
cert, denied . 343 U.S. 963 (1952), which involved a shooting 
stree at Blair House conducted by Puerto Rican nationalists, 
the defendant gave "hours of testimony . . . concerning his 

version of a long span of Puerto Rican history, culminating 
in the oppression of the Puerto Rican people by the govern¬ 
ment of the United States . . . ." 196 F.2d at 578. The 

trial judge instructed the jury that "the defendants' views 
about the situation in Puerto Rico have absolutely nothing 
to do with this case," and that instruction was challenged 
on appeal. The court of appeals affirmed that portion of 
the instruction on the ground that it was correct to put 
to one side conditions in Puerto Rico. The court went on 
to say (196 F.2d at 581), emphasis added: 

The jury were not instructed to disregard 
Collazo's statements on the stand as to the 
alleged limited purpose of the demonstration. 

He was properly allowed to testify as to his o wn 
intent. What was excluded from the consideration 
of the jury was the prolonged collateral 
testimony concerning Puerto Rico. 


In this case, by contrast, the defendants were not 
permitted to testify as to their own intent, and that ruling 
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was erroneous. Its error is demonstrated also by the course 
approved by the Courts of Appeals for the Tenth and Fifth 
Circuits in two other cases involving similar questions. 

In United States v. Tijerina , 446 F.2d 675 (10th Cir. 1971) 

cert, denied , _ U.S. _ (1972), the defendant 

was convicted on various counts relating to the destruction 
of federal property. He testified and gave "a lengthy 
explanation of the purposes of the encampment, including the 
signing of a petition to be sent to the President, Congress 
and the Supreme Court and matters to be voted on by the 
group.*' 446 F.2d at 679. His testimony was cut off only 
when he began an elaborate discussion of the issues relating 
to the San Joaquin land grant. The court of appeals sustained 
this ruling only after it noted that "[a)ppellant 1 s detailed 
explanation of his intent and background of the meeting and 
its surrounding circumstance was admitted." Ibid . 

Closest, perhaps, to the issue presented here was 
that in Leary v. United Stat&s , 383 F.2d 851 (5th Cir. 1967), 
rov’d on other grounds , 395 U.S. 6 (1968), where a defense 
to a charge of transportation of marijuana was that it was 
used by the defendant for religious purposes. The court of 
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appeals rejected the claim that the defendant was entitled to 
an acquittal on this ground if his religious claim was "honest 
and in good faith." But its recital of the trial proceedings 
indicates that even though the trial judge did not view the 
religious justification as an adequate defense, he permitted 
the defendant to testify fully on the subject. See 383 F.2d 
at 036-857. That testimony related, as would the testimony 
c,f the defendants in this case, to the essential i —sue of 
criminal intent. If Leary, Tijerina, ana Collazo wore 
permitted to explain their actions on the basis of their 
religious and political beliefs before the jury that deter¬ 
mined their guilt or innocence, there is no reason why Huss 
and Smilow w- re not given the same opportunity. By depriving 
them of it. Judge Griesa eliminated the only remaining 
hope they had for consideration of their total conduct by 
a jury of their [jeers. 

A final blow delivered by Judge Griesa to the defense 
of lack of wilfullness that was sought to be presented at 
trial came with the summation and the judge's instructions. 
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Dcfense counsel argued as follows in summation (App. 247): 

The Judge will charge you that this is a 
crime which requires wilfulness, which requires 
intent. Wilfulness to show contempt for this 
court, for the judge or judges cf the Southern 
District of New York. 


In light of the fact that the defendants 
asserted that their religion would not peimit 
them to testify against another Jew you have to 
ask youselves whether that shows a wilfulness to 
show contempt for the court or whether it doesn't 
show a respect for a higher law. 

The prosecutor did not object to this argument. Nor 
did he refer to the matter of religious convictions in any 
way during his summation. He emphasized the portion of the 
Hurok trial transcript which, as we have previously noted, 
suggested to the jury that Judge Baman had already found 
that the defendants committed criminal contempt. Ho quoted, 
in full. Judge Bauman's statement to Huss that his refusal 
"constitutes in my view criminal contempt of court" (App. 

250) and his statement to Smilow that Smilow's refusal 
"constitutes criminal contempt of court and that the punishment 
for criminal contempt is without limit" (App. 251). 

When Judge Griesa del vered his charge to the jury, 
however, he mentioned specifically the "rules of Jewish 
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religious law" which, he said, had been referred to in the 
transcrLpts and in the defense summation. He went on to 
say (App. 266): 


Now, Judge Bauman advised both Huss and Smilow 
that this religious objection was not in fact a 
valid ground for refusing to testify. 

I instruct you now, as a matter of law, that 
the religious objection was not a valid ground 
for refusing to testify. 

I further instruct you that the religious 
objection is in no way a defense to the present 
criminal contempt case. 

With all respect to defense counsel, I must 
instruct you that you are not entitled to consider, 
in your deliberations, the religious objection 
or the obedience to a higher law. You are not 
allowed to consider that on the quest ion.of whether 
either of those defendants is guilty of criminal 
contempt. That religious objection is not a 
valid defense here nor was it a valid ground for 
refusing to testify in the proceedings before 
Judge Bauman. 

This instruction -- to which defense counsel did 
object (App. 275) -- was erroneous for several reasons. Our 
most sweeping quarrel with it relates to the last sentence, 
which assumes that the same considerations apply in a criminal 
contempt case as in a civil contempt situation. We submit 
that the constitutional approach is quite different. In 
the civil contempt context, as this Court noted in its Smilow 




-46- 


opinion, an enforceable order directing the witness to testify 
may be justified if "narrowly drawn to effectuate the goal 
of obtaining vital testimony." 465 F.2d at 804-805. If not 
directed to that narrow; and specific goal, the governmental 
interest may not be sufficient to override the constitutional 
liberty. And this Court observed, as well, that in the 
civil contempt situation it might be asserted that order 
directing conduct which conflicts with religious precepts 
might be the only way that "facts can conveniently be obtained. 

These considerations no longer apply when — after 
the event — criminal contempt is in issue. At that time, 
the purpose of the sanction is to p--ish for past conduct, 
and it is altogether questionable whether punishment by 
imprisonment makes any sense whatever when applied to someone 
who demonstrates conclusively that obedience to a higher law 
makes the usual criminal sanction meaningless. It is, we 
submit, a proper accomodation to the constitutional principles 
established by cases such as Wisconsin v. Yoder , 406 U.S. 

205 (1972), and Sherbert v. Verner , 374 U.S. 398 (1963), 
to say that if a witness interposes a good-faith religious 
objection to testifying, a court may and should test that 
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witness' belief and vindicate the interest in law-enforcement 
by issuing a civil contempt order to coerce the witness to 
testify. But if the witness stays in jail and still refuses 
to testify, punishment after the fact cannot be justified 
by any "compelling state interest" and might, therefore, be 
barred by the First Amendment. 

This case -- and Judge Griesa's instructions -- 
do not require any such far-reaching holding, however. Even 
granting the validity of the first two paragraphs of the 
instruction quoted above. Judge Griesa 'rred in charging that 
"the religious objection is in n o way a defense" and that 
the jury was "not entitled to consider . . . the religious 

objection." To the extent that the defendants' iriiance 
on that objection related to their criminal intent -- or 
lack of it -- the evidence was relevant and was properly to 
be considered. By giving the third and fourth paragraphs 
of the quoted portion of the instruction. Judge Griesa 
focussed attention on the only defense asserted by appellants’ 
counsel and conclusively directed the jury to ignore it for 
all purposes. 

Separately and in combination, the abridged transcript, 
the refusal to allow defendants to testify as to their motives. 
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and the specially selected instruction deprived the jury of 
an opportunity to consider a factor that related to guilt. 

At the very least, a new trial should be ordered at which a jut 
will understand what happened and why. 


CONCLUSION 

For the foregoing reasons, the judgments of 
conviction should be reversed. 
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tl.rrn being: “ Helnrien der Finkler " (Lelpslc, 183fi); 
" ( olft Rienzi." “ Die Rr!lut'‘ von Florenz.” “Wen¬ 
dt !>n mid Helene," “ Kaiser Otto III.” (eolleetlvcly 
published midor the title “Theater," .Stuttgart, 
1*1)2): “Don Johann von ' lestcrrilrh "; “ Herzog 
Rernhnrd (Lcipsjr, 1 H/».5); »nd “ Der Solin des Fllr- 
eirn R tldenburg, 1858). His collected works were 
pulilished in eight volumes in Oldenburg In lsfi3; 
nrul a ne w edition in six volumes, with a biog¬ 
raphy, was prepared by hit sou ai 1 published In 
Leipsie in luso 


HnoinoR*rini: V Zsrhnmmlcr Mm n't Krlnnrninnm, 
' |K '‘ ■JiiIJh* Mn*rn ; tint llnnirn]:lil»rhr sklttf. 

OMenhnnr IH^M; JUtll*chrr J'lularch, II. 2ll* 221. 

S - 

M09ENTHAL, HOEO'VION HERMANN 

VON : Austrian dramatist mid poet, horn at (’tis- 
sei. Ih sse-Nimsau Ocrtnanv, Jan 14, 1821. died at 


Vienna Feb. 17, 18 



lb attended the gymnasium 
at Cassi | and the I’oly- 
teehnieiiin in C'arlsruhe. 
lie soon w ilhdrew , how- 
ct i and In 18|] w ent to 
'Vic ana us private teacher 
In t lie house of Mi.rifz von 

Ins)»i ihTimI i ■—Ir»-4e 

,"l)'r Hollander Michel,” 


Solomon r?i rmnnn 
Moseniltul. 


was produced: and this 
w as sued eiled jn tin- fol¬ 
low ng year by Ids three- 
net drama “ Die Sklavln." 
Neither of these had any 
end tring success Two 
years later (Dec IN 18411) 
tiie production of Ida po¬ 
etic;.I drama “Cileiliti von 
Alln.no'' rerelved the cor 
dial approval of fiuhlic and erities alike, and opened 
for him the doors of the Burgthenter. Its suet-css 
was still further heightened on Its publication in 
Itudnpcst in 1851. His next p-oductinn. “ Dchonih" 
(Hmlapest. 1 stIt ; Preshurg. 1875, fith cd. 18IHI), was 
translated into the principal miidem languages. In 
English It became famous under the title of “ \ t ah. 
the Forsaken." It was first produced at the royal 
theater In fieri in in 1850. 

In the meantime Mosenthal had. early in 1850, 
.stcuttd it position as librarian it the Ministry of Edu 
ta'ioti In the same year his play based on the novel 
“Kill Deiitsi In s Dlriiterleben" tiv Otto Mtlller, was 
produced at the fiurgtliente ’ It wns founded 
on the story of the life o’ the poet Rtlrgcr. 
His next production was “per Sonnenwi tulhof." 
Isipsie, lsfii (dd eel 1875, fifteen years after his 
death a l/ow (ieniian versio i by Amiy S< hitler, 
under the title “Aiif m Sunnwendhof." was pule 
lishetl in Munir h in r«l2 and li eluded in the “ Mt)n 
< In ner Theater lllhlintlu k ") There followed In 
siHTcssion. “ Das OilDingenc fiild."Stuttgart. 1858; 

“ Dhwt'ke," Lclpsioi 1800; “Die Dentschen KotnlV 
dlanU'n." ib 1805, “Pietra.’ tragedy, ib 1805; 
“Der Sehnltr. von Alteubtlren "t b. 1808, “Isabella 
Orsiid,’’ 1870, of which an K trnnwl o tlr- 

Vimi iTI' wns puhlislitsf-at Vienna in 1875, 
ryna." historical dmma, Pnslutrg, 1870; 


r v)’ -*J ■ 

“Ma- 

“'Die 


lie. 

ra:,! 


Sirene,” comedy, 1875. Mosenthal also wmt, ■ 
following librettos: for Otto Nicolai, “Di f j , 
gen Weiber von Windsor,” Vienna, 1871 (rrpn- 
1888); for Kretschmer, “Die Folkunger," tins 
18,4. for llrtlll, “Das Ooldene Ivreuz," [V’ 
1875; for Carl Ooldmark, “Die KOnlgin vonSi’i 
Vienna, 1888; and “Die Kinder der Hcldc," tt . 
by Anton Rubinstein. 

A volume of bis poems was published at \V 
as early as 1847. A complete edition was i«u„ 
1800 11" nlso wrote a novel. “ Jcphtha\s Tntlii- 

which w as included in the " Neuer Dcutschcr N, . 
lenselmtz," No. 2. Munich, 1884 A rnllerhdi 
tlon of his w ritings, for the arrangement of 
he had li ft Instructions, was published in sli, 
times at Stuttgart in 1878. with a portrait 

B.n,,ooa*e„ v: t n y fU f Frrlt Prrnr 

n 4 //„ It, J„il. tsrr, ,, IV,; 4»rof. H»n»lVfc? 
i s*. y> 7'm Anueirsatiims-Lextttou. 

M Co 

MOSER (plural, Moserim): An Infonnft „ 
nuneiator, or delator; synonyms are “maser" i 
strart. “misirah”), “tlelalor" and *r. 

shin (abstract, “ malshinut "), from the last of „*. 
a re deriyi -ijjjie Prrrtugui -e " inalsitn." and nisi 
tnalsiu,” together with the adjectivr'r. 
sinar and the abstract nouns “mulsindad" * 
“ma'dnerin ” Nothing was more severely puni«:- 
by the Jews than talebearing; and no one wa*|. 
In greatercontempt thnn the Informer. On am 
of the fart that his deeds trequently caused c. 
chief and even entailed death and destruction 
sages of the Tulmud comparts] tbc“moser"w 
Rcrpcnt. 

The Jews suffered much during the perser it: - 
under Hadrian through informers in their ■ 
ranks; especially teachers of the Law were 1 !i!rv- 
hy the delators. Simeon hen Voltai, having! — 
ctzed the Roman government, wns denounced t 
• he saved his life only tiy hasty flight. A cm 
R' az.tr tv Simon is said to have denounced tot 
Romans Jews who were engaged In frerbor" 
expeditions against them Accor • 
to Talmudic law, the delator wu« |. 

I shell with di n(h ; and olthmigli : 
general the jurisdiction of the Ji» 
courts in criminal cases reused » 
the deslruction e.f the Jew t^h rornntonw e-iltl,. ;rr 
ease of Informers the penalty remained in f,- 
those eonvieted being punished the more sens 
because they delilaratelv increased the danger"', 
constantly threatened the people 

I lu re are frequent notices of den nitrite:* 
among the Jews In countries under Arabic re 
A certain Halfnh Hut nl A'jah atul his son II,tu- 
denouneeil Isaac Alfusi, who was thereupon i»!ilt~ 
In 1088 to flee from his home in northern Air 
and to sei k refuge lit Spain (Vnrgbnm H-n P a 
“Sefer ha Kahhalah,” ed. Neubauer, p 75v 
cording to Maimonides (“Vad,” Ifnbcl u-M»zA 
in the cities of the West, it, of Morocco, r 
viction for delation was <,f dnllv oeetirr,nrr • 
offenders beipg declarett outlaws atul being ih'litr~ 
8*xi»m-.;rws for the Infliction of the denth-penal” 
Denunciations oeeurreil Just ns frequently am 
the Jews of Spain, so that the word “malsin"*' 


In 

Talmudic 

Timea. 
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also wrot, , 

I. “ Die l.i.. 
!!*71 (rt'prir • 
per," Dr.*,) 
reuz," Hu. 
pin von Sul.* 

I h ide." m,„ 

died nt Vi. t - 
I * ns tsSII, .1 
Sift o T.nin.f* 
utscher Jim. 
Collected . 
ment of ut,, 
ted in six i 
rtrnit 

Prrssc. n-prl! 
Ilanitllrk, if., ; 


Informer. 

1). nnd "in, 

.0 Inst of xx In 
' nnd ills,. i| 
dj.*ctivi*"n,, 
dsindnd " «• 
■roly puiii«l„ 

. OIH* WllS I, 

On neei.n 
,* caused inn 
•struction, II 

“ moscr" to i 

e persecution 
in their out ' 
were la-tniy, 
having run ■ 
nounrrd, in 1 
it. A cerbo* 

iu need to ti,< . 

n frcidmniiiu 
t. Acconlii: 
ntor was i'iiii 
although It ' 
of tin- Joivi*f 
s censed 
wealth, in ili' 
ined In f" 11 
more sets r. li ‘ 
danger " lii-t 

denunciation* 
Arnliir fid* 
i son I.lnyyu- 
11)1011 ollli- 1 
rtlirrn Afrin 
ni ilin I >:iu I 
l>. 75 ). A. ^ 

I n l u-Mn/ik' 

Morocco. c"i’ 
ciirrcncc. tlv 
eing deliver,'! 

Icoili-pcmil'J , 

I icntlv iiiii"nf 
“ niulsin " "»* ' 


•. tt,.- Spanish language (see above). > 
, . .',,1 -tnf I.itrcna. Joseph llm Mlga*. r 

* ...„. to Is- stoned Indore the cl, sc of r 

‘ . , , ( Atonement which fell on a Sahhnth I 

V. .. r ■ 7 ,ikron Yehudiili," p. 55b). Isaac i 

. ,i ti.e riid of the fourteenth century 

* rt that from olden times It had 1 
I.. II lav nnd custom In the Jewish | 

.... cnnnimiliesof Arnpon, Valencia (at- i 

’ ' nln Castile, and Navarre to^put ' 
,*x I-Ut M IT —”ri»t: amrwwiar* * " ' 
..«f.l*ilv>- of the Castilian communities 
trail. allege In the statutes Wh|ch they 
Hnt It was the rnstotn throughout 
. ,t to death one Who nt any time <r; any 
' | to «t the part of Informer. 

„ ilexriii dant of a wealthy re 
">.',a!v wl.o had lost his fortune turnud in 
. t*. a sin was In* warned and threatened 

’ , ,f..rtn. r's dentil Me was probably fa- 

•, !t,r a I'liorities and encouraged tr eon- 
, l.'a in f itlons rondiirt; and he wns not to 
. . lM ».|ssalisaii pntli. ITismtn family 

.. , k ., i ,i,| ,.f him. and insisted on |iis being 
" _ | )[,,|,|,| Jonah of fierona (nephew of 

>. Al,r»luim Gemtidi) and Solomon Ion Adrel 
. Israuxe of the insist, nee of King 

* III ,,f Amgon. found themselves forced to let 

. ,.»r Itsronrsa* and to delive r the informer to 
the king The hitter ordered his exr 
t».„tloo mltiin, which took place in tie? year 
.f «n 12*0 l» the s,|\mre before the Mon- 
tst .IMI. pilch, the Jewish cemetery in Burec 
Iona the arteries of both arms being 
. .. 1 x..|..mimlien Adrel'a llesponsain“J Q It 

a Sn Jelilel pronounred the death-p'naltv 
unknown man In Seville who had obtained 
.. r „f some person of high degree anil had I 
. . . -.•!>■ aivused certain coreligionists as well as 

, ngrr gallon* I of ore the infanta I), f’edro, 
s*.l guardian of tlie young king Alfonso XI 
i . ‘-n J.tiltI. llesponsa. xvii. 1. H) Just ns 
i. ■ tstlon had Asher’s sun. and with lilin the 
. •.•«..f the Jewish trihunal at Toledo. Joseph 

. , in, J.rteph hen Joseph Ibn Nal.imihs, and 
x .. i.n Al.niham lhn Nnhmbis, in pronouncing 
.. . .rorof death upon the nuieh-dreai^cd Joseph 
«. ,.irl, who, on account of his denunciations, 

- a „x,Ip Is-cn condemned to death during the 
• of Asher lxn Jelilel, Imt upon whom the 
-• »-e t.xd not Is en <*nrried out on account of the 
i •. lie •fit,- (Judah h A«her, If. p .",5a). 

* •unites signed by the communities of Cat- 

. ...I Vnhnrtn Sept" 25, 1354. the extorniinn- 

* "f rin,-ts wns made a public duty, in the ac- 

•luiuwf ly tiHs »vct r .(inauvas required to 
• ••• i is utmost nssnfatice (“ Ile-Halur." i. 22 d 

*■/ ) This resolution wng'nlso adopt 
**culn- rd hy the representative of the Jews 
» ri of Majorca, where, as a result of the 
*<» inst n presentations of the lender of the 
ti'oinifr*. eoninnmlty. King Hancho In 1310 is 
sfiol sn order bnnlshidg forever frsm 
*•’Mil all Jews who were proved to lie informers 

* liters of the jieacc (“Iloletln Acad. Hist.” 

v , . , • 


xxxvi. 133, 143). The Jewish community of Tu- 
dchi, the largest In Navarre, in March, 13R3. passed 
a resolution (which wm'rcnewed fifty years later 
for a further period of fifty years) to proceed agalust 
informers with nil possible severity. Any persen. 
whether Jew or Jew ess, w ho should he eonvirt, d of 
being a calumniator of or informer against the con 
gregation or any of its members w as to I* excommu¬ 
nicated in all the synagogues of the city for a period 
of fifty years, during which time he or ^ 10 " a * n,lt 

also to pay into the public tn usury a fine of l,'**) 
gold maravedis (Kayserling. “Otsrh <h-r Juden in 
tlpanien,” i. 7« rt *1 .. 2(H1,1 «- 7 I Tin-execution of 
a death-sentence pronounced hy n Jewish court 
could take place only with the king a consent anJ 
through the royal alguaril (hangman) 

The cxecution-of Joseph Pu uos (receiver-general 
of taxes, who was accused of Ising an ii.former), 
for w hh'li the sanction of King John I of Castile 
hud hern obtained on his roronallon-day. Aug 21, 
lUTfi, was of Incalculable Importance for the Jew* 
of Spain, and wns the main rea«' n w !,v tin Jew s of 
(’ll St ill.* were deprived of jurisdiction in criminal 
rums The measure passed in 13o3. which remained 
in for for only a few diciides. did not contribute 
much toward frightening inform, rs. On the con¬ 
trary , they multiplied t , such an extent that in the 
statutes adopted nt tin* meeting of communal repre¬ 
sentatives convened t*\ tin* court r.it-bi Abraham 
H, nveiiiste at Valladolid in May 113’-’. a w I de chap- 
tor w im «li voted to inf^riiwts 

It v, ,is «tnr to 1 »'mi v« r i" in• < hh 1 In lii^h fuvor 

with the tlan all-powerful Alvaro de Kuna, that 
King John 1! again conceded t** the Jew s the right 
... decide criminal eases I nth,* last-tut tit ion,, - it- 
utt a it was stipulated that eat Ii case of t.vi. ‘.ear- 
ing through which a Jew or a Jewess might have 
| suffered Injury was to Is* punished w ith ten days' 

! Imprisonment and a fine of It" 1 ninravedis. if no 
Christian was present when tin* delation * '°k p ace. 
The fine was to he doubled if the* crime had been 
committed In.the pn sent c of a Chris- 
Jurisdic- tian When one was ' onvicted of in 
tion over forming, lie was branded on tin ' re- 
Informer*, head with a rt d t„ t iron, if lie were 
convicted of treason three times on the 
i testimony of two trustworthy witnesses, tin* court 
rabbi was required to bring at,out hi* t xrruth n at 
■ the IvitVls of the royal ftlguaril I)i>l the i:;f-rmer 

* escape, so that lie could he neither kilh-d in r branded, 

• 1m* was prnrhiimnl in all p!a< < s ^ traitor, (om 
pletely exr ommurdt a', ,1 fr mi the community of 

- Israel, ami stigmatized as “ lilood-sh, dih r ” or “ vil¬ 
lain " (see thestatuhj;i " Jahrbm ti ftlrdieG' *. h d-r 
-Jnden und des JiuTentliumsT" iv. 3l)7i In northern 
a j Africa, as In Castile, it,.* law was visited upon In- 
I | formers in all itsseverity 8imon lien ?t*niali Duran 
and his son Holomon |>asst*d sentence of death un 
s hesitatingly upon tnoserim. 

e Worse than In Spain wer e the con- 

0 In Jltinns in German countries, w in r, the 

i O-urmany. governments protected tin ^pCrnu rs. 
,, • /. The expulsion of the Jews from 4ug9- 

rs i hurg Nuremberg, and Hatlstion. and C»,* perseeu- 
" | Hons in Posen, Franktort-on-the-Maln. and Wmms 
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TUB JEW it>n 


an traceable M informers. A certain ‘ 

M.-mt through Ills denunciations. ran sod his tore 
lipi.»nis*s much trouble previous to their expulsi. n 

fri Tl,r V prn n < n tlsl'" f Riving malicious Information lasted 

longest in Poland, where mosenm with t,ap¬ 
proval of the government, were punished by I " 
the tongue o, ears cut oil. In Posen a Jewish in- 
former is said to have b«cn sentenced to dentil, in 
areordanee with the verde t of a Jewish court so Into 
n . , 1 „ list dei net s of the eighteenth century (1<r »• 
** i Jrs, 1 1 der Ju.Imi In IWn." In “ Monat sr -' rlff - 
.; v tr.r.j The informer who draped punishment 
was ev ominiinit sted; and he then sought refuge in 
baptism The number of those who,after bar' am. 
appear, das are .scr* of their former coreligionists^ 
nrd Who. like No olaus Donin Jo lma al-Lorkl. and 
pfefTerkorn. br night unspeakable suffering upon 
them, is very ho g< 

, y„ r f„.rh <».« rvlnforennrwn 

Him im.uiiin K "ifii'snri. f. ■ ... /,u. ,/i..i lit. 


who was wronging his brother taunted Moses* 
slaving the Egyptian. Moses soor discovered .- ■ 
a higher source that the affair was known, an i la 
Pharaoh was likely to put him to death for it ‘ 
therefore made his eseape to the Sinaitic Prmiw., 
an 1 settled w ith llobah. or J. thro, priest of Mid 
w hose daughter Zipporali he in eiu« time rnarr. 
Til. re I,.' sojourned forty years, following the or. 
path.n of a shepherd, during which time lnss 
Ocrshom wss born (Ex. 11.11-021. 

One dav. as Moses led his floek to Mount lPm 
hr saw a hush burning hut without being constm.. 

! When he turned aside to look more closely at " 
man I Vltwil spoke to him from the bush 
rommisdoned him to return to Egypt am 
Ids hr. rhren from their bondage (Ex. til. l-P" •' 
cording to Kx III 1* " *1; H was at this time tt. 
the munr of Yliwit was rev ealed, though it is .' 
ouently used throughout the patriarchal narra’o. 
from the seer,ml chapter of Genesis on An 


.’[a | with this new name and with Certain -•' i pnw whir 

k v«r in ir.S^V • , r ^\,\ < n ft tto«ta*lnn nf hU miwlnn, ho Tt * • 

J'lfnh 1 . 1 ; '•) - ,hf ',.*chi'htr fjrr Juim, tv. .. y x }v j _9 n(». On the way ho wr 


rn it >. to i.v.v - 

' to Eg-, pt (Ex iv- 1-9. 20). On the way he was r 
t.v A'itwir. who would have killed him. hut l 
porali. Moses' wife, eirrumeised herson and \u''- 
MOPER. MOSES : German merchant known as abated (Kx. iv. 04-201. Moses was net v 

. trj , . ,i „f ip ,. I mm 17116. died at Merlin Aug 1>. RH<ijlt ,.... i,is arrival in Egypt by his elder broil 
"lie was. tueated for a business ear. or. and ■' as j u ftn( , readily gained a hearing with his • 

for a tini-an nss.stant of the tsinker Moses Kr.ed • s ^ tl t, T< .,|, r en tF.x 1'’ 27-31) It was a i" 

Under in ft. rlin, Afterw ard he became the . "nf.dqj,. ||((||) „, t r . however. t-> persuade Pham. , t.. 

tla! cashier of Moritz Robert their M»*. r had c n- t)i( . depart. Indeed this was not .v, 

siderahie matin matiral talent, and he also studied , ,, , , mti j through the agency of Mows 

philology W th Oansand Z inrh. help, d to found . , H e„n.e upon the Egyptians 

tile Vet. in fur Kultnr un.l Wissf tisehaft des Jnd. n- ! xij , p,, plagues culminated in the s.-n : 

tin,nts lie thus became friendly with Heine, who t (hi . Egyptian first born (Ex xii. 29). when 
had a high o| .uioii f his ability and character | h ,„. tl , r «. ,ed the Egyptians that theyurr. 

and eallod .liim "a living app. ndix to Nathan . . r t „ |,.., V r . 

W, is. • Man -f Heine'sim-t intimat.4-tters w. re Tt „. c |,Udr«n of Israel, with their flock« 

addressed to Moser who was hi»closest friend up to i ,tar'id toward the eastern bordi t a” 


and called him 
Wrise ' Mao, 
„ addressed to A!* 
the year19B0 


Ho r toORACItr: (' S irpe ■- 
uii'i• v ' ( 1 1* r y ,,f ' i'i* 


ffnnrirfl Hfinr. An* 5rinfm 

i4\ ft *‘«J. 


+ T/t08KB. — Biblical Dat'i: Tl*< Mrth • f M< m • . 

occurred at a time w hen Pharaoh had commanded , 
t!m t all male children horn to Hebrew captives ■ 
should by thrown Into the Nile (Ex. ii < ' ' 1 

J,,cti, bed. tin wife of the l.evite An.ram, ’ "te a j 

,or md kept the child concealed for three months I 

When she poi.ld k, ep him liidd. n no bm.v r rath, r | 
than deliver him to death she set. him admit on the j 
Nile in an atk of bulriisl.es fin daugl.bu - f 
Phara .h, coming opportunely to the river r . '..Ithe 
discovered tin babe, was attracted to him, a n pf'd 
him as her son. and named him Moses' inu- -t 
came about t it the future deliverer of Israel was 
rea-ed as tin non of an Egyptian princess (Ex u 
1-lin. 

When M"s.« was grown to mm.hood. ! ■ vent one 
.lav to see h >w it fated with - brethr. r; bond- 

Tr’eiting aTb h».-w. lie killed the Egyptian and hid 
his Iss»riy In die sand, supposing that no one vho 
would he dlsjvosed to reveal t.be matter knew of it. 
Tim next (la | seeing two Hebrews quarreling. h» 
endeavored t-iseparate them, whereupon the Hebrew 


also Ptwlif.l I Ji;1< , MnTil thrnuph tlw* u^ncy of M'-c* - 
ped to found |,ad come upon the Egyptians H> « 

t des Jinb n- | P. , ph.gues culminated in the s.aiu: 

i Heine, who j , ho 'Egyptian first born (Ex xii. 29). when ; 

1 . iiamcter ! „ tirh t ,.,j,, r «, „.,i th- Egyptians that they nr:" 
Nathan d« r jp ( .|, r( . w , |,..,ve 

.4"»ters were 1 Th „ r |,ij,| r , n of Israel, with their flock« • 
friend up to h( , fTlH toward the east'rn border r."._ 

south 1 tii part of the Isthmus , f h'.le7 Hi. .' 

„ 4 u, S' mem pron ssion moved slowly, and found it lice' v ' 

hi. amp thr.e times hi fore pas-ing the 1 
J frontier at the Bitter Lakes M.aiiwlnle lb " 

Irth ■ f Mi st ■ had rep. nted and was In pursuit of them " 

K . led large army (Ex. xiv B-9) Shut in better 

rew captives 1 army and T*e Red Sea. or the Ihttrr Laki^,-.- 

i; , i| i wer> then connected w ith it, the l»rae,des..es|... 

, .. im b«>re a j but YllwiI divided the waters of the. sr • 

.. months I they passed safely aeross when the Egyptian-. 

longer rather j tempted to follow, lie permitted the water* 

, adrift on the j turn upon them and drown theta 

dau'd.’.er rf In the xiv 10-31) Moses Id the lb 
-iver t . fdithe ! Wildur- -o Siimi. »r Horeh, where •l"thrn' 

. ,. . pt t ness. brated th lr coming by a go »t « 

flC£ in tin l»* w '■ of 31- 

Ism. 1 w-.s and tl,. .dd-ra of tsrae! Ili ii .) - ^AjJior. • 
rincisS (Ef li. "ur.i. Ylt'H vvehoined Moses* upon the 

; m i ii tain and talked with him face to fan- 
„1 |„. lentone , xtx 1 He gave him the Ten Command,ned- 
rethrer 1 bond. ] the Uw and entered Into aoivenwi^with 1*^ 

y"p/iiiri umfhid j Israel's God. if Israel xvould keep His comn.v 
It, no one vho mcntn(Ex xtx rt ».y i . 

ir r knew of It Moses and the Israelites sojourned at Stnau- 
quarreling, he a year (comp Num x. 11) a^jMoses ha.l free, 

‘ • ■■■ - communications from Ynwi”,\s a result of t- 
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